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REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed court of appeals decision' affirmng an order
granting summary judgment to Silvan Industries, Inc. (Silvan)
and its insurer, Qulf Underwiters Insurance Co. (Qulf). Silvan

and @ulf were anmong those sued by Kenneth Behrendt (Behrendt)

! Behrendt v. @lf Underwiters Ins. Co., No. 2006AP2910,
unpubl i shed slip op. (Ws. C. App. Feb. 26, 2008).
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after he was injured when a tank exploded while he was using it
at his job in an oil change business. The tank had been
fabricated as a favor to Behrendt's enployer; it was nmade as a
side job by sonmeone who worked at Silvan at the tine, and it was
subsequently customzed for wuse in the oil change business.
Behrendt clained that Silvan was negligent in permtting the
tank to be nmade as a side job and vicariously liable for its
enpl oyee's conduct in making the tank, but Silvan won di sm ssal
of the claims, and the court of appeals affirned. Behr endt
sought review here of the court of appeals' decision.

12 For the reasons set forth below, we affirm the grant
of summary judgnent on both the vicarious liability claim and
the negligence claim In order for an enployer to be
vicariously liable for an enployee's act, the act nust have been
within the scope of enploynent. W agree with the court of
appeals that sunmmary judgnent is appropriate on the claim of
vicarious liability because the only evidence presented was that
the tank was a side project that was conpleted for the
enpl oyee's own purpose and thus was outside the scope of
enpl oynent .

13 As to the negligence claim we reach the sane result
as the court of appeals though we arrive at that result via a
sonewhat different analysis. W agree with both the circuit
court and the court of appeals that the focus here is properly
on whether Silvan could have foreseen the effects of its policy.
W also agree that, as a matter of law, it was not foreseeable
that under Silvan's policy of allowng enployees to do side
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projects, a non-pressurized tank built as a side job would |ater
be nodified and pressurized and, years |ater, explode and cause
injury. However, while the court of appeals affirnmed the grant
of sunmary j udgnent on the grounds that the Jlack of
foreseeability meant that Silvan had no duty to Behrendt, we
reiterate our prior holdings in the vast majority of cases that
every person is subject to a duty to exercise ordinary care in
all of his or her activities. Silvan was subject to such a duty
with regard to its policies on side jobs, and under these
circunstances that duty required Silvan to exercise care that
its policy on side jobs did not create an unreasonable risk of
injury to Behrendt.

14 However, we then | ook at whether Silvan breached that
duty by failing to exercise the care a reasonable person would
use in simlar circunstances. In nost cases, whether a
defendant breached a duty is a question of fact that 1is
submtted to the jury and thus is not appropriate for sunmary
j udgnent . In this case, however, it is the lack of foreseeable
risk that convinces us, as a matter of law, that Silvan cannot
be said to have failed to exercise ordinary care with regard to
its policy on side jobs. Further, there is no material fact in
dispute as to Silvan's policies about side jobs and its
prohi bition on enpl oyees making pressurized vessels as side jobs
for personal use. There is in addition uncontroverted evidence
in the record that Silvan took steps such as having holes cut
into any tanks that were considered as scrap—as well as
testinmony of the tank's owner that this tank itself originally

3
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had holes in it—and that the point of cutting holes into the
tanks was to keep them from being used wth air pressure.
Summary judgnent is appropriate on the negligence claim because
under these circunstances Silvan did not breach its duty to act
with ordinary care.
l. BACKGROUND

15 Behrendt's clains arise from the explosion of a tank,
and the tank, to which fixtures were |ater added, was originally
built as a side job by a Silvan enployee. The questions raised
in this appeal thus concern Silvan's policy of permtting
enpl oyees to use conpany equi pnent and scrap materials to nake
itens for personal use. Silvan manufactures tanks to be used
under pressure, such as air receivers and water tanks.
Pressurized vessels are subject to strict manufacturing codes
and third-party inspection; after each tank is tested, inspected
and certified, it is labeled and registered with the Nationa
Board of Boilers and Pressure Vessel |nspectors.? Silvan's
policy permtting side jobs prohibited enployees from making
pressurized tanks, and a system was in place to prevent
enpl oyees' personal use of any tanks that were scrapped by the
conpany: holes were cut in any scrapped tanks to nake them
wort hl ess as pressurized vessels.

6 As noted above, one of the side jobs nmade by a Silvan

enpl oyee is at the center of this case. When Dani el Linczeski

2 Deposition testimony in the record described this process.
It is also detailed at the web site of the National Board of
Boi l ers and Pressure Vessel Inspectors, ww. national board. org.

4



No. 2006AP2910

(Li nczeski) decided to open an oil change business, he needed a
pi ece of equipnment to collect oil drained from vehicles, and he
went to his father-in-law, Janes Fisher (Fisher), who worked at
Si | van. Fisher and a co-worker at Silvan, Rex Sonmmers
(Sommers), welded pieces of scrap netal to create a large flat-
bottoned cylinder with a doned top. The tank, which was several
feet high and held about 55 gallons of oil, was delivered to
Li nczeski . Testinmony in the record indicates that after the
tank was fabricated, the system for collecting and disposing of
oil was nodified over a period of weeks. Li nczeski got Peter
Harding (Harding), a plunber, to plug several holes in the side
of the tank. The plunber also fitted the tank with val ves—ene
for the top that allowed oil to be drained into the tank but
could be closed to keep oil from splashing out when the tank was
noved, and one at the bottom of the tank to allow oil to be
drai ned out of the tank. O her changes were made to nake the
tank nore convenient to use; for exanple, wheels were added to
the bottomto nmake it easy to nove around, and studs were added
to the side so that wenches could be hung on the tank.
Linczeski's nodifications ultimately included having one of the
plugs that had originally plugged a hole taken off the tank and
substituting instead a fitting that could be hooked up to an air

hose. Air pressure could then be used to enpty the tank.?

3 The record includes deposition testinmony from Linczeski in
whi ch opposing counsel confirned an answer apparently given in
response to witten interrogatories:

Q . . . This is the third to last entry. " At
some point in the 1990s, did you decide to utilize a

5
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17 The tank was apparently used wthout incident until

June 15, 2004, when Behrendt, an enployee of Linczeski's, was

using the tank with air pressure. It exploded, and he was
i nj ured. Behrendt sued Silvan, alleging negligence; he also
sued Fisher for negligence and, in connection with Fisher's

al l eged negligence, alleged vicarious liability against Silvan
for Fisher's acts as its enployee.* Behrendt alleged that the
shape of the tank and the welds holding it together nade it
dangerous to be used with air pressure; therefore, he argued,
Fisher was |iable for fabricating it, and Silvan was both
vicariously liable as his enployer and liable in its own right
for having a policy permtting side jobs. Silvan argued it was
only the subsequent pressurizing of the tank that was the reason

for the explosion, and that in any event, the original

portable tank system that you would use to collect oil
drai ned from custonmers' vehicles and use that type of
portable tank to transfer oil fromthat tank to | arger

holding tanks wusing air pressure?” And it says,
"Answer: Yes." Do you see that?
Al Yes.

Q GCkay. Is that accurate?
Al Yes.

4 Behrendt also sued Silvan for strict liability, but he has
not appealed that claims dismssal. Behrendt's other clains,
agai nst Fisher and Harding and their insurers, were allowed to
proceed because there are disputed issues of fact. Those clains
are not at issue here. Behrendt did not sue Sommers, the Silvan
enpl oyee who assisted Fisher in constructing the tank;
Behrendt's claim for vicarious liability against Silvan is in
connection with his claimof negligence involving Fisher.



No. 2006AP2910

construction was outside the scope of Fisher's enploynent.

Therefore, Silvan argued, the conpany was not |iable under any
t heory.
18 All the defendants noved for summary judgnent. The

Marinette County Crcuit Court, Judge David G Mron presiding
denied Fisher's and Harding's notions for summary judgnent. The
circuit court granted Silvan's summary judgnment notion on
Behrendt's strict l|iability claim because Silvan did not
manuf acture the tank. The circuit court also granted Silvan's
summary judgnment notion on the negligence claim and on the
vicarious liability claim ruling that public policy factors
barred a finding of negligence against Silvan because the
negligence was too renote from the injury and because allow ng
recovery would open the door to fraudulent clains and woul d have
no sensible or just stopping point.®

19 Behr endt appeal ed. The court of appeals affirnmed the

circuit court decision. Behrendt v. @l f Underwiters Ins. Co.

No. 2006AP2910, wunpublished slip op. (Ws. C. App. Feb. 26,
2008). The court of appeals affirnmed dism ssal of the vicarious
litability claim against Silvan because Fisher was not working

within his scope of enploynment at Silvan when he built the tank.

® The circuit court granted summary judgnent "with respect
to Silvan and Gulf Underwiters” while addressing the question

of vicarious liability in passing: "It's not for the benefit of
Si | van. It's sinply a fringe benefit that they' re allow ng
their enployees to have . . . ." The circuit court noted, "I

don't have any problem applying the public policy consideration
at this point to cut off responsibility here.”
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Id., 109. The court stated that the side projects were "solely
for the enployees' personal benefit" and thus were so little
actuated by the purpose of serving the enployer that as a matter
of law there was no vicarious liability. 1d., 118-9.

10 The court of appeals also affirnmed sumary judgnent as
to the negligence claim on the grounds that Silvan had no duty
to Behrendt because any harm caused by Fisher was unforeseeabl e:
"[T]his lack of foreseeability and absurdly attenuated chain of
events . . . supports the circuit court's ruling . . . ." Id.,
113. The court of appeals stated that "[t]he only facts
relevant to Silvan's duty are the existence of its policies
permtting side jobs but prohibiting mnufacture of pressure
vessels." 1d.

1. STANDARD OF REVI EW

11 Review of a grant of summary judgnent is de novo.

Geen Spring Farns v. Kersten, 136 Ws. 2d 304, 315-17, 401

N.W2d 816 (1987). Summary judgnment is appropriate if there are
no disputed issues of fact and the noving party is entitled to
judgnment as a matter of law. Ws. Stat. 8§ 802.08(2) (2007-08).
This Court views the facts in the light nost favorable to the

non- movi ng party. Strozinsky v. Sch. Dist. of Brown Deer, 2000

W 97, 132, 237 Ws. 2d 19, 614 N W2d 443.
12 Vicarious liability can be ruled out, as a matter of
law, if the evidence presented supports only the conclusion that

the conduct is outside the scope of enploynent. Block v. Gonez,

201 Ws. 2d 795, 805, 549 N.W2d 783 (Ct. App. 1996).
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[11. DI SCUSSI ON
A Negl i gence cl ai m
113 We begin with the question of whether summary judgnent
was properly granted on the claimof negligence against Silvan.
114 "The analysis of the four elenents necessary to state
a claimfor actionable negligence is the first consideration for
a court when deciding notions for summary judgnment

Hoida, Inc. v. M& Mdstate Bank, 2006 W 69, 925, 291 Ws. 2d

283, 717 NW2d 17. The four elenents are "(1) [a] duty of care
on the part of the defendant; (2) a breach of that duty; (3) a
causal connection between the conduct and the injury; and (4) an

actual loss or damage as a result of the injury.” Rockweit v.

Senecal , 197 Ws. 2d 409, 418, 541 N.wW2d 742 (1995). "However,
in Wsconsin, the elenents of duty and breach are wusually
presented to the trier of fact in a question asking whether the
def endant was negligent, and then the elenents of causation and

damages are addressed.” Nichols v. Progressive Ins. Co., 2008

W 20, 912, 308 Ws. 2d 17, 746 N.W2d 220 (citing Ws. JI—
Civil 1005 (2006)).
15 The court of appeals, relying on language in A E

| nvestnent Corp. v. Link Builders, Inc., 62 Ws. 2d 479, 214

N.W2d 764 (1974), and Rol ph v. EBI Conpanies, 159 Ws. 2d 518,

464 N.W2d 667 (1991), affirnmed the grant of summary judgnment on
the grounds that the first elenent, a duty of care on the part
of the defendant, was not present here. Behrendt, unpubli shed
slip op., 7111. The court focused on the issue of

9
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foreseeability, ruling that it was unforeseeable as a matter of
law that a non-pressurized tank made as a side job by an
enpl oyee would |ater be pressurized and, after years of use,
expl ode and cause injury. Id., 713 The court said "[d]uty is
established "when it can be said that [an act's potential to
harn] was foreseeable . . . .'" Id., 911 (quoting Rolph, 159
Ws. 2d at 532). The court of appeals held that in this case no
duty was established as to Silvan because it cannot be said that
it was foreseeable that Silvan's alleged act, permtting
enpl oyees to do side jobs, would lead to injury. 1d., 713.

116 We agree wth the court of appeals that the question
of foreseeability is the proper one on which to focus. However,
we di sagree that the consideration of foreseeability necessarily
leads to a finding of no duty in this case. Qur analysis is
framed by recent case law in which this court addressed

questions of duty and breach. In N chols v. Progressive

Nort hern | nsurance Co., 2008 W 20, 9945, 47, 308 Ws. 2d 17,

746 N.W2d 220, we reiterated that Gitzner® and Rockweit were
"still good law in Wsconsin." Nichols, 308 Ws. 2d 17, 1147
There we held that "in a negligence case, a defendant's conduct
"is not examned in terns of whether or not there is a duty to
do a specific act, but rather whether the conduct satisfied the
duty placed upon individuals to exercise that degree of care as

would be exercised by a reasonable person under t he

6 Gitzner v. Mchael R, 2000 W 68, 235 Ws. 2d 781, 611
N. W 2d 906.

10
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circumstances.'" 1d., 145 (quoting Gitzner v. Mchael R, 2000

W 68, 235 Ws. 2d 781, 611 N. W2d 906).
17 As has been often stated, "Wsconsin has |ong followed
the mnority view of duty set forth in the dissent of Palsgraf

v. Long Island Railroad [162 N E 99 (NY. 1928)]. In that

di ssent, Judge Andrews explained that '[e]veryone owes to the
world at large the duty of refraining from those acts that my

unreasonably threaten the safety of others.'" Al varado v.

Sersch, 2003 W 55, 913, 262 Ws. 2d 74, 662 NWwW2d 350

(citations omtted).

18 As we stated in Hoida, "[What is within the duty of
ordinary care depends on the circunstances under which the
claimed duty arises. For exanple, what is conprised wthin
ordinary care may depend on the relationship between the parties
or on whether the alleged tortfeasor assunmed a special role in
regard to the injured party." Hoida, 291 Ws. 2d 283, {32. I n
Hoida, the plaintiff, a subcontractor who had been defrauded on
a construction project, had argued that the duty of ordinary
care enconpassed requirenents for the defendant bank to take
steps to be sure that third parties were being paid for the work
they did for the party which had taken the construction |oan.
The bank was, Hoida alleged, required by a duty of ordinary care
"to identify the subcontractors and material nen for the project;
to verify that sufficient work on the project had been conpleted
to "justify disbursenent'; and to collect lien waivers from|[the
plaintiff] before disbursing funds from [the tortfeasor's]
loan." 1d., 120. 1In holding that the duty of ordinary care did

11
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not extend to those affirmative acts, we said that the duty of
ordinary care "is determ ned by what would be reasonable given

the facts and circunstances of the particular claim at hand."

ld., 932. In that case, anong the circunstances we considered
was contractual language limting the duties. (" These
contractually assunmed obligations and agreed upon |imtations

for [the bank] shaped its duty of ordinary care in disbursing
the proceeds of the construction |oan because they set out what
the parties agreed was reasonable wunder the circunstances.”
1d., 138.)

119 Additionally, we find tw coments to |anguage in
Section 7 of the Third Restatenent of Torts’ helpful in
clarifying the role foreseeability plays in the analysis. The
Rest atement says, "An actor ordinarily has a duty to exercise
reasonable care when the actor's conduct creates a risk of

physi cal harm"” Restatenent (Third) of Torts: Liability for

" This court's |long-standing practice has been to revi ew and
deci de whether to adopt sections from the Restatenments on a
case-by-case basis as we deemit necessary. See, e.g., Geen v.
Smth & Nephew AHP, Inc., 2001 W 109, 929, 245 Ws. 2d 772, 629
N.W2d 727. We have previously noted, wthout finding it
necessary to adopt, helpful |anguage from sections in the
Restatenents where it provides further support for the rationale
for a holding. See Panperin v. Trinity Mem| Hosp., 144 Ws. 2d
188, 205, 423 N.W2d 848 (1988) (stating, "W further note that
those courts inposing liability J[on simlar facts] have
frequently |ooked to tw sections of the Restatenments—
Rest atenent (Second) of Torts sec. 429 (1965), and Restatenent
(Second) of Agency sec. 267 (1958).").

12
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Physical Harm § 7(a) (Proposed Final Draft No. 1, 2005).% The
coments acconpanying this stated principle are hel pful because
they make a «clear distinction between the determ nations

required for duty and for breach.

Soneti mes reasonable m nds cannot differ about whether
an actor exercised reasonable care under § 8(b). In
such cases courts take the question of negligence away
fromthe jury and determne that the party was or was
not negligent as a matter of |aw Courts sonetines
inaptly express this result in ternms of duty. Her e
the rubric of duty inaccurately conveys the inpression
that the court's decision is separate from and
antecedent to the issue of negligence. 1In fact, these
cases nerely reflect the one-sidedness of the facts
bearing on negligence, and they should not Dbe
m sunderstood as cases involving exenption from or
nodi fication of the ordinary duty of reasonable care.

ld., cnt. i (enphasis added).

Courts do appropriately rule that the defendant has
not breached a duty of reasonable care when reasonabl e
m nds cannot differ on t hat guesti on. These
determ nations are based on the specific facts of the
case, are applicable only to that case, and are
appropriately cognizant of the role of the jury in
factual determnations. A lack of foreseeable risk in
a specific case nmay be a basis for a no-breach
determnation, but such a ruling is not a no-duty
determ nation. Rather it is a determnation that no
reasonabl e person could find that the defendant has
breached the duty of reasonabl e care.

8 These sections are part of Proposed Final Draft No. 1 and
are anong the sections approved as of August 2008 by both the
American Law Institute Council and its nmenbership. According to
the introduction, "The draft has not yet been published in final

form only because the project has been expanded . . . . After
that work is conpleted and approved, the Reporters will do their
final editorial work and an update of the Reporters' Notes, and
then the final text of +this Restatenent project wll be
publ i shed. " Restatenment (Third) of Torts: Liability for

Physical HarmlIntro. (August 2008) (WESTLAW .

13
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Id., cnmt. j (enphasis added).

20 Though sone |anguage in prior Wsconsin cases invokes
foreseeability inquiries in connection with duty—n fact, the
court of appeals quoted that I|anguage in its analysis—the
approach set forth in Section 7, Comments i and j, is nopst
consistent with the approach we have taken on the issue of duty

in the vast majority of our cases. See N chols, 308 Ws. 2d 17.

21 Cccasionally, there are cases where a negligence claim
fails because the duty of care does not enconpass the acts or
om ssions that caused the harm?® but this is not one of them
The allegations are that the tank involved here was built at
Silvan with its materials under a policy that permtted workers
to fabricate personal projects at work. Under Wsconsin |aw and
our Palsgraf mnority approach, Silvan had a duty to exercise
ordinary <care wunder the <circunstances so that 1its policy
permtting side jobs did not create "an unreasonable risk of
injury"” to Behrendt.

22 Wt next turn to the question of whether that duty was

breached. W recognize that ordinarily, the issue of breach is

® In a footnoted response to the dissent, the Hoida nmajority

clarified the nature of its holding as to duty: "[T]he mpjority
opinion clearly concludes that [the defendants] have a duty to
exercise ordinary care wunder the circunstances. What the

majority opinion turns on is whether the circunstances of this
case require [the defendants] to undertake all the affirmative
acts that Hoida requests.” Hoida, Inc. v. M Mdstate Bank,
2006 W 69, 130 n.15, 291 Ws. 2d 283, 717 N.W2d 17 (citations
omtted).

14
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one for the jury; however, there are exceptions in rare cases.®

Admttedly, we have not always clearly drawn the distinction
bet ween duty and breach of duty. "*Where the facts alleged to
give rise to a duty are agreed upon, the question of the

exi stence of a duty is one of |aw This question is closely

related to the question of whether a defendant is not negligent

as a matter of law, i.e., based on the facts presented, no

properly instructed, reasonable jury could find the defendant

failed to exercise ordinary care. Cenerally, this question is

for the jury and should be decided as a matter of |aw before
trial only in rare cases.'" Rockweit, 197 Ws. 2d at 419

(enphasi s added) (quoting Oson v. Ratzel, 89 Ws. 2d 227, 251-

52, 278 N.W2d 238 (Ct. App. 1979)).

23 In a case where there is no genuine issue of materia
fact as to the breach and where there is a lack of foreseeable
risk, it can be said as a matter of |aw that, based on the facts
presented, there is no breach because "no properly instructed,
reasonable jury could find the defendant failed to exercise

ordinary care." 1d. This is such a case.

10 The court of appeals described this case as "one of the
rare negligence cases where summary judgnent is appropriate,”
though its analysis focused on duty rather than breach
Behrendt, unpublished slip op., T110.

15
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124 Behr endt argued that summary  j udgnment IS not
appropriate here because there are disputed facts, but we are
not persuaded that those facts are material to the question of
br each. Rat her, we, like the court of appeals, are satisfied
that the material fact here is "the existence of [Silvan's]
policies permtting side jobs but prohibiting manufacture of
pressure vessels." Behrendt, unpublished slip op., 113.

25 The circuit court and court of appeals both noted the
| ack of foreseeability. The circuit court alluded to it when it
di scussed the "too renote" public policy consideration. The
court of appeals nore pointedly discussed "precisely this |ack
of foreseeability and absurdly attenuated chain of events" and
concluded that it was "sinply unforeseeable, as a matter of
law," that Silvan's policy of permtting certain types of side
jobs would result in harm Id. The court of appeals reasoned
that there was too nuch distance in the chain—beginning wth
Silvan's policy, an enployee's fabrication of a tank as a side

job, and the decision by a third party to nodify the tank, and

11 Behrendt argued that while Silvan says enpl oyees were not
permtted to make pressurized tanks, deposition testinony
indicates that it is possible that pressurized tanks were nade
as side jobs; however, there was no evidence put forward of the
exi stence of any other pressurized tank that had been nmade as a
si de job. Behrendt also said while there was testinony that a
supervisor's permssion for side jobs was required, there was
also testinony that side jobs my have been done wthout
perm ssi on. However, the testinony as to this particular side
job was that it was done by a supervisor, Fisher; further, it
was the testinony of Fisher's supervisor that had he been asked
about doing this particular side job, he wuld not "have a
problemw th that" so long as it was not done on the clock.

16
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ending wwth the explosion of the tank some ten years |ater—for
the risk of injury to be foreseeable. 1d. W agree.

126 As we noted earlier, there is helpful |anguage in the
Third Restatenent of Torts that explains the relationship anong

duty, breach, and foreseeability:

Courts do appropriately rule that the defendant has
not breached a duty of reasonable care when reasonabl e
m nds cannot differ on that guesti on. These
determ nations are based on the specific facts of the
case, are applicable only to that case, and are
appropriately cognizant of the role of the jury in
factual determnations. A lack of foreseeable risk in
a specific case may be a basis for a no-breach
determnation, but such a ruling is not a no-duty
determ nati on. Rather it is a determnation that no
reasonabl e person could find that the defendant has
breached the duty of reasonable care.

Restatenent (Third) of Torts 8 7 cnt. j (Proposed Final Draft
No. 1, 2005) (enphasis added).

127 Here the lack of foreseeable risk is the basis for the
determ nation that there was no breach, and, therefore, the
granting of summary judgnment as to the negligence claim was
pr oper .

128 We recognize that this court has taken other paths in
anal yzi ng cases depending on the facts of each case. As not ed
above, under other circunstances, occasionally a claim may fail
because a defendant's duty of care did not extend to the all eged
acts or omssions. And certainly this case, like others, m ght
be reviewed and legitinmately resolved on public policy grounds.

In that regard, we recognize that both the circuit court and the

17
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court of appeals alluded to public policy concerns presented by
this case.

129 The application of public policy factors to preclude
recovery for negligence has a long history in Wsconsin. See

Colla v. Mandella, 1 Ws. 2d 594, 85 N W2d 345 (1957). I n

Colla, we articulated the six public policy factors that
Wsconsin courts use today to limt liability in negligence
claims: (1) "the injury is too renmote from the negligence"; (2)
the recovery is ""wholly out of proportion to the culpability of
the negligent tort-feasor'"; (3) the harm caused is highly
extraordinary given the negligent act; (4) recovery "would place
too unreasonable a burden” on the negligent tort-feasor; (5)
recovery would be "too likely to open the way to fraudul ent
clains"”; and (6) recovery would enter into "'a field that has no
sensible or just stopping point.'" 1d. at 599 (citations

omtted); see also Fandrey v. Am Famly Miut. Ins. Co., 2004 W

62, 130-35, 272 Ws. 2d 46, 680 N.W2d 345. Any one of the six
factors, if applicable, could preclude liability. Hoi da, 291
Ws. 2d 283, f41.

130 Here, the first factor would be relevant. As
recogni zed above, both the <circuit court and the court of
appeal s noted the attenuated chain of events. The circuit court
referenced public policy factors in its decision: "So | think
the too renote analysis is appropriate here. . . . | don't have
any problem applying the public policy consideration at this

point to cut off responsibility here."

18
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131 However, we are satisfied that an analysis which
clarifies t hat foreseeability IS properly t aken into
consideration as to breach is the better approach here because
it makes clear that we are not deviating from the Palsgraf
mnority position that we have adhered to in the vast mgjority
of our cases.

B. Vicarious liability claim

132 The second claim we consider is Behrendt's claim of
vicarious liability against Silvan. As we noted above, we
review the grant of summary judgnent de novo, and sumary
judgnment can be appropriate for a claim of vicarious liability
if the conduct is clearly outside the scope of enploynent.
Vicarious liability can be ruled out as a nmatter of law if the
evi dence presented supports only the conclusion that the conduct
is outside the scope of enploynment. Block, 201 Ws. 2d at 805.
We hold that summary judgnent was proper as to this claim e
agree wth the court of appeals' application of Block to the
evi dence presented here.

133 Behrendt alleged in the conplaint t hat Fi sher
performed negligent acts "while in the scope of his enploynent”
and Silvan, as his enployer is "therefore vicariously liable for
any damages caused by his negligence.” In his brief to this
court, Behrendt argued that issues of fact exist as to whether
Silvan is vicariously liable for the acts of Fisher or Somrers.
Behrendt's argunents on vicarious liability that depend on the
acts of the co-worker, Sommers, are unavailing because they are
irrelevant. The court of appeals correctly noted in a footnote
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that argunments about vicarious liability are only relevant as to
Fi sher's conduct because allegations of vicarious liability are
related to Behrendt's claim against Fisher. No claim was
brought by Behrendt against Sommers. W thus turn to the basis
for the vicarious liability claim whether the acts by Fischer
that are allegedly negligent were wthin the scope of his
enpl oynent at Sil van.

134 We have explained that a vicarious liability claim
arises where "an enployer is alleged to be vicariously liable
for a negligent act or omssion conmtted by its enployee in the
scope of enploynent. Thus, vicarious liability is based solely
on the agency relationship of a nmaster and servant."”™ L.L.N v.
Cl auder, 209 Ws. 2d 674, 698 n. 21, 563 N W2d 434 (1997)
(citing Shannon v. Gty of MIwaukee, 94 Ws. 2d 364, 370, 289

N.W2d 564 (1980); Restatenent (Second) of Agency § 219(1)
(1957)) (di stingui shing bet ween vi cari ous liability and
negl i gent supervision). In other words, vicarious liability,
prem sed on the negligent act commtted by an enpl oyee, does not
exi st absent a finding that an enpl oyee was negligent.

135 The question as to vicarious liability is whether at
the time of the act alleged, the enployee's conduct was wthin
the scope of his enploynent, which we have defined as conduct
that is "actuated, at least in part, by a purpose to serve the

enployer.” dson v. Connerly, 156 Ws. 2d 488, 500, 457 N W2d

479 (1990). The question on summary judgnment is whether there

i's any genuine issue of material fact about that.

20



No. 2006AP2910

136 Behrendt argued that the act of building the tank was
"actuated, at least in part, by a purpose to serve the enployer”
because it was done under the unbrella of Silvan's policy of
letting enployees do these side jobs, and that policy had the
pur pose of serving Silvan because it increased enpl oyee norale.

137 Silvan argued that the party whose acts are in
guestion is Fisher and that there is no evidence put forward
that Fisher thought his acts were serving Silvan. Si | van
additionally argued that the question is not whether the policy
permtting side jobs benefitted Silvan, but rather whether the
enpl oyee hinself or herself was at |east partly actuated by the
pur pose of serving the enpl oyer.

138 Behrendt's assertion that the policy of allowi ng the
side jobs provided the benefit to Silvan of inproved enployee
norale, even if it is true, does not nean that the worker who
fabricated the tank was actuated by a purpose to serve the
enpl oyer. The question is whether in making the tank Fisher
(agai nst whom negligence is alleged) was actuated by a purpose
to serve the enpl oyer

139 Block focuses on the enployee's intended purpose.
Bl ock, 201 Ws. 2d at 806. The evidence in the record indicates
that the tank, like the other side jobs, was built as a personal
benefit to the enployee. Fisher enlisted a co-worker to help
fabricate the tank. Silvan was never paid for the tank or the
materials or the |abor. There is nothing in the record that
shows any purpose to benefit the enployer or any resulting
benefit to the enployer, either.
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40 The ~court of appeals observed that "these side
projects were solely for enployees' personal benefit" and that
no evidence was introduced that would lead it to conclude
ot herw se. Behrendt, wunpublished slip op., 19. It therefore
held that summary judgnent in Silvan's favor was proper on the
guestion of vicarious liability. For the sanme reasons, we
agr ee.

V.  CONCLUSI ON

41 For the reasons set forth, we affirm the grant of
summary judgnment on both the vicarious liability claim and the
negligence claim In order for an enployer to be vicariously
liable for an enployee's act, the act nust have been within the
scope of enploynent. W agree with the court of appeals that
summary judgnent is appropriate on the <claim of vicarious
liability because the only evidence presented was that the tank
was a side project that was conpleted for the enployee's own
pur pose and thus was outside the scope of enploynent.

142 As to the negligence claim we reach the sanme result
as the court of appeals though we arrive at that result via a
sonewhat different analysis. W agree with both the circuit
court and the court of appeals that the focus here is properly
on whether Silvan could have foreseen the effects of its policy.
W also agree that, as a matter of law, it was not foreseeable
that under Silvan's policy of allowng enployees to do side
projects, a non-pressurized tank built as a side job would |ater
be nodified and pressurized and, years |ater, explode and cause
injury. However, while the court of appeals affirmed the grant
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of sunmary j udgnent on the grounds that the Jlack of
foreseeability meant that Silvan had no duty to Behrendt, we
reiterate our prior holdings in the vast majority of cases that
every person is subject to a duty to exercise ordinary care in
all of his or her activities. Silvan was subject to such a duty
with regard to its policies on side jobs, and under these
circunstances, that duty required Silvan to exercise care that
its policy on side jobs did not create an unreasonable risk of
injury to Behrendt.

143 However, we then |look at whether Silvan breached that
duty by failing to exercise the care a reasonable person would
use in simlar circunstances. In nost cases, whether a
defendant breached a duty is a question of fact that 1is
submtted to the jury and thus is not appropriate for sunmary
j udgnent . In this case, however, it is the lack of foreseeable
risk that convinces us, as a matter of law, that Silvan cannot
be said to have failed to exercise ordinary care with regard to
its policy on side jobs. Further, there is no material fact in
dispute as to Silvan's policies about side jobs and its
prohi bition on enpl oyees making pressurized vessels as side jobs
for personal use. There is in addition uncontroverted evidence
in the record that Silvan took steps such as having holes cut
into any tanks that were considered as scrap—as well as
testinmony of the tank's owner that this tank itself originally
had holes in it—and that the point of cutting holes into the
tanks was to keep them from being used wth air pressure.
Summary judgnent is appropriate on the negligence claim because
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under these circunstances Silvan did not breach its duty to act
with ordinary care.
By the Court.—Fhe decision of the court of appeals is

af firned.
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144 SH RLEY S. ABRAHANVSQN, C. J. (concurring). | join
the nmgjority opinion. | wite separately to address the issues
rai sed in Justice Roggensack's concurring opinion.

145 Negligence law has evolved over the centuries and
continues to evol ve. No one has said that negligence law is
easy to wunderstand and apply or that all of our cases fit
together altogether confortably and wthout any tension. Any
attenpt to synthesize our case | aw shoul d be appl auded.

46 But the problem with the concurrence, as | see it, is
that it tries to nake things sinpler than they are and is
therefore m sl eading. To quote Albert Einstein, "everything
shoul d be nmade as sinple as possible but not sinpler.™

47 Justice Roggensack's concurrence essentially argues
that the negligence analysis in Wsconsin differs depending on
whether a defendant's alleged negligence is viewed as a
negligent act or a negligent failure to act. The distinction
between a negligence claim arising "from an allegation of a
failure to act” and "a claim asserting that the act in question
was negligently perfornmed” is central to the argunent set forth
in the concurrence.?

148 The concurrence concludes that when a defendant's
all eged negligence is viewed as an omssion rather than an
affirmative act, the court nust first determne whether the
defendant's general duty to exercise reasonable and ordinary

care inplied a nore specific duty to perform the act that was

1 Justice Roggensack's concurrence, 988.

1
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om tted.? Furthernore, if the <court determnes that the
defendant's general duty to exercise reasonable and ordinary
care did not inply a specific duty to performthe omtted act,
the defendant as a matter of |aw cannot be negligent.?3

149 The concurrence applies a different analysis when a
defendant's alleged negligence is viewed as an affirmative act
negligently performed or undertaken. The concurrence asserts
that under these circunstances, the question of negligence
sinply is whether the defendant exercised ordinary care under
the circumstances when perfornming or undertaking the act.* No
time need be spent, according to the concurrence, analyzing
whet her the defendant's general duty to exercise reasonable and
ordinary care inplied a nore specific duty to engage (or to

refrain fromengaging) in any particul ar conduct.

2 See, e.g., Justice Roggensack's concurrence, Y100 (stating

that because Hoida v. M & | Mdstate Bank, 2006 W 69, 291
Ws. 2d 283, 717 N.wW2d 17, "turned on whether [M& Mdstate
Bank's] failure to take certain actions was negligent by
om ssion," the question presented "was whether MI's duty of
ordinary care under the circunstances required M& to take the
actions that Hoida clained M had a duty to undertake"
(enmphasis in original)).

3 See Justice Roggensack's concurrence, 9106 ("If it is
determ ned that the duty of ordinary care under t he
ci rcunst ances presented did not include taking the action which
was omtted, that is the end of the analysis because all of the
el ements of a negligence claimw Il not have been proven.").

* See, e.g., Justice Roggensack's concurrence, 117 ("Silvan
acted affirmatively when it <created the side job policy.
Accordingly, Silvan's policy nust have evidenced the exercise of
reasonabl e care, which we have also characterized as ordinary
care under the circunstances[.]" (internal citations omtted)).

2
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50 There are three essential problenms with the concurring
opi nion's anal ysi s.

151 First, attenpts to distinguish between a negligent act
(m sfeasance) and a negligent om ssion (nonfeasance) have a |ong
history in the law, and the distinction is generally recognized
as a tenuous and mi sleading one. The concurrence is a throwback
to earlier but not better days.

152 Second, Justice Roggensack's summary of the Wsconsin
negli gence cases law is incorrect. The decisions of this court
set forth a wunified negligence standard, applicable to al
conduct, whether classified as an act or om ssion. The cases
show that the question of negligence is whether the defendant's
conduct (be it an act or omssion) was consistent with the
standard of reasonable and ordinary care. The cases also show
that when a defendant's alleged negligence is viewed as an
om ssion, Wsconsin's negligence standard does not require a
determ nation whether the defendant had a duty wunder the
circunstances to perform the omtted act. See also Ws Jl—
Cvil 1005 (titled "Negligence: Defined"), which states that
"[a] person is not using ordinary care and is negligent, if the
person, wi thout intending to do harm does sonething (or fails

to do sonething) that a reasonable person would recognize as
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creating an unreasonable risk of injury or damage to a person or

nb

property.

® Indeed, the Reporters’ Note to § 37 of the Restatenent
(Third) of Torts cites Rockweit v. Senecal, 197 Ws. 2d 409, 541
N.W2d 742 (1995), for the proposition that Wsconsin "does not
enpl oy no-duty rules [but] neverthel ess reaches the same result
by enploying public policy to avoid liability for those whose
acts played no rule in creating risk to another." Rest at enent
(Third) of Torts: Liability for Physical Harm 8§ 37, at 719
(Reporters' Note) (Proposed Final Draft No. 1, 2005).

4
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The concept of duty in tort law is in "turnoil." W
Jonathan Cardi & Mchael D. Geen, Duty Wrs, 81 S. Cal. L. Rev.
671, 671 (2008). Courts and academ cs have offered varying

accounts of the proper role for duty in contenporary tort |aw
See, e.g., Fazzolari v. Portland School D st., 734 P.2d 1326,
1331 (Or. 1987) ("[Dluty plays an affirmative role when an
injured plaintiff invokes obligations arising from a defendant's
particular status or relationships, or from |egislation, beyond
the generalized standards that the common |aw of negligence
i nposes on persons at |arge. In cases based solely on conmon-
| aw negligence, 'no-duty' is a defensive argunent asking a court
to limt the reach of these generalized standards as a matter of
law."); Coburn v. Cty of Tucson, 691 P.2d 1078 (Ariz. 1984)
("Many tort decisions exhibit an unfortunate tendency to confuse
the concepts of 'duty' and standard of conduct and to argue that
the city is, or is not, under a duty to post warning signs,
remove obstructions from the road or sidewal ks, install traffic
control sidewal ks, install traffic control devices, fix potholes
and the like. W believe that an attenpt to equate the concept
of '"duty' wth such specific details of conduct is unw se.
Attenpting to define or evaluate conduct in ternms of duty tends
to rigidify the concept of negligence—a concept which, by
definition, must vary from case to case, depending upon the
relationship of the parties and the facts of each case.”
(internal citations omtted)); Dlan A Esper & Gegory C
Keating, Abusing "Duty", 79 S. Cal. L. Rev. 265, 268 (2006)
("The role of 'duty' doctrine is to fix the legal standard

applicable to the defendant's conduct. Duty rulings nust
therefore be categorical. They nust specify the general
standard of care owed by sone cl ass of pot enti al
injurers . . . ."); John C. P. Coldberg & Benjamn C. Zipursky,

The ©Moral of WMcPherson, 146 U Pa. L. Rev. 1733, 1744 (1988)
(concluding that a proper account of the concept of duty in the
| aw of negligence "nust conceive of duty as relational, that is,
as owed by specific defendants or classes of defendants to
specific plaintiffs or classes of plaintiffs, rather than by
each individual to the word at large[,] . . . must conceive of
duty as relationship-sensitive, . . . [and] nust conceive of
duty as a non-instrunental (or deontological) concept by taking
serious the idea that 'duty' carries wth it a notion of
obligatory force"); W Page Keeton et al., Prosser and Keeton on
Torts 8 53, at 356 (5th ed. 1984) ("It is better to reserve
"duty' for the problem of the relation between individuals which
i nposes upon one a legal obligation for the benefit of the
other, and to deal with particular conduct in terns of a |egal
standard of what is required to neet the obligation. I n other
words, 'duty' is a question of whether the defendant is under
any obligation for the benefit of the particular plaintiff; and
5




No. 2006AP2910. ssa

153 Third, Justice Roggensack' s concurring opi ni on
msinterprets not only the Wsconsin case law but also the
Restatenent (Third) of Torts: Liability for Physical Harm
(Proposed Final Draft No. 1, 2005), an authority from which both
the majority opinion and Justice Roggensack's concurrence seek
gui dance. The concurrence erroneously interprets t he
Restatenent (Third) as supporting the concurring opinion' s view
t hat whenever the defendant's negligence consists of an om ssion
rather than an act, the inquiry must be whether the defendant
had an affirmative duty to perform the act that was omtted.
Contrary to the concurrence, the Restatenment (Third) recognizes
that whenever the entire course of a person's conduct has
created a risk of physical harm the person is negligent if—by
act or omission alike—the person fails to exercise reasonable

and ordi nary care.

in negligence cases, the duty is always the same—to conformto
the legal standard of reasonable conduct in the light of the
apparent risk.").

The Restatenent (Third) of Torts explains the role of duty

as follows: "In nost cases, courts . . . need not refer to duty
on a case-by-case basis. Nevert hel ess, in sone categories of
cases, reasons of principle or policy dictate that liability
shoul d not be inposed. In these cases, courts use the rubric of
duty to apply gener al cat egori cal rul es wi t hhol di ng
liability. . . . No-duty rules are appropriate only when a court
can promulgate relatively clear, categorical, bright-line rules
of law applicable to a general class of cases.” Rest at enent

(Third) of Torts: Liability for Physical Harm§ 7 cm. a, at 90-
91 (Proposed Final Draft No. 1, 2005).

For a discussion of the concept of duty in a case involving
private nuisance, negligence and a possessor of |and, see
Hocking v. Gty of Dodgeville, 2009 W 70, 11 - ,

Ws. 2d _ , _  NW2d ___ (Abrahanson, C. J., concurring).

6
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I

154 The distinction between m sfeasance (a negligent act)
and nonfeasance (a negligent omssion) has a long history in
tort law, and the tenuous and msleading nature of the
di stinction between the two has been frequently pointed out.® A
negli gent om ssion nmay be viewed as nonfeasance but also nay be
vi ewed as active negligence when the whole venture or enterprise
is considered.’ "[NNo rule has been formulated to prescribe
whet her courts are to characterize conduct as affirmative action
wi th an embedded onission or as sinple nonaction."?®

155 I ndeed, Justice Roggensack' s concurrence itself
acknowl edges that a defendant's negligence often may be
"characterized as either a failure to act or as an act

negligently performed, depending on the |lens that the author of

the opinion applies."® Thus the analysis in the concurrence

® See, e.g., Prosser and Keeton on Torts § 56, at 373-75
(5th ed. 1984); Restatenent (Third) of Torts: Liability for
Physical Harm 8 37 cm. c, at 711, Reporters' Note, cnt. a, at
718, 720-22 (Proposed Final Draft No. 1, 2005).

" See, e.g., Flemng Janes, Jr., Scope of Duty in Negligence
Cases, 47 NW U L. Rev. 778, 800-09 (1952-53); Restatenent
(Third) of Torts: Liability for Physical Harm 8 37 cnt. c, at
711 (Proposed Final Draft No. 1, 2005) ("The proper question is
not whether an actor's specific failure to exercise reasonable
care is an error of commssion or om ssion. Instead, it 1is
whet her the actor's entire conduct created a risk of physical
harm™). See al so Hocking, 2009 W 70, 931 (Abrahanmson, C.J.,
concurring).

8 2 Dan B. Dobbs, The Law of Torts § 315, at 855 (2001).

® Justice Roggensack's concurrence, 988.

7
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resting on the difference between action and om ssion rests on
gui cksand.
|1
56 The decisions of this court state a unified negligence

standard applicable to conduct, whether characterized as an act

or an om ssion. This court has stated the negligence standard
as follows: "A person is not wusing ordinary care and 1is
negligent, if the person, wthout intending to do harm does

sonmething (or fails to do something) that a reasonable person

woul d recognize as creating an unreasonable risk of injury or
damage to a person or property."?° This standard requires a
determ nation whether a defendant's conduct (be it action or
om ssion) represents a failure to exercise reasonable and
ordinary care wunder the circunstances, that 1is, whether a
reasonable person in the defendant's position would have
recogni zed the defendant's conduct as creating an unreasonable

risk of injury or danage to a person or property.

The concurrence struggles to determne which "lens" the
majority opinion uses in the present case. The concurrence
observes that "[t]he negligence claim Behrendt pled can be
viewed as being based both on an affirmative act negligently
undertaken and on a failure to act.” Justice Roggensack's
concurrence, f112. The concurrence then spends two paragraphs
analyzing the mgjority opinion before concluding that the
maj ority opinion "presunes"” that Behrendt alleges the negligent
performance of an affirmative act rather than a negligent
om ssion. See Justice Roggensack's concurrence, 11113-114.

10 Alvarado v. Sersch, 2003 W 55, 914, 262 Ws. 2d 74, 662
N. W2d 350 (enphasis added; quotation marks & citation omtted).

8
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57 This negligence standard, applicable equally to acts
and omnm ssions, has been stated tine and again in the cases,

dating back to 1931. %

1 See, e.g., Gitzner v. Mchael R, 2000 W 68, 235
Ws. 2d 781, 1922, 611 N W2d 906 (Wlcox, J., lead op.) ("A
person is not wusing ordinary care and is negligent, if the
person, w thout intending to do harm does sonething (or fails
to do sonething) that a reasonable person would recognize as
creating an unreasonable risk of injury or damage to a person or
property." (enphasis added; quoting Ws JI—Civil 1005)); id.,
235 Ws. 2d 781, 976 (Abrahanson, C.J., concurring/mjority) ("A
person is not using ordinary care and is negligent if the person
fails to do sonething that a reasonable person would recognize
as creating an unreasonable risk of injury to another.”
(enphasis added)); Rockweit v. Senecal, 197 Ws. 2d 409, 424,
541 N.W2d 742 (1995) ("A person fails to exercise ordinary care
when, wi thout intending to do any harm he or she does sonething
or fails to do sonething wunder circunmstances in which a
reasonable person would foresee that by his or her action or
failure to act, he or she will subject a person or property to
an unreasonable risk of injury or damage." (enphasis added;
citation omtted)); Shannon v. Shannon, 150 Ws. 2d 434, 443-44,
442 N.W2d 25 (1989) ("A person fails to exercise ordinary care
when, without intending to do any wong, he does an act or onits
a precaution under circunstances in which a person of ordinary
intelligence and prudence ought reasonably to foresee that such
act or omssion will subject himor his property, or the person
or property of another, to an unreasonable risk of injury or
damage." (enphasis added; citation onmtted)); Peters v. Holiday
Inns, Inc., 89 Ws. 2d 115, 122-23, 278 N.W2d 208 (1979) ("A
person fails to exercise ordinary care when, wthout intending
to do any wong, he does an act or omts a precaution under
circunstances in which a person of ordinary intelligence and
prudence ought reasonably to foresee that such act or om ssion

will subject himor his property, or the person or property of
another to an unreasonable risk of injury or damage." (enphasis
added; quotation marks and citation omitted)); Osborne .

Mont gonmery, 203 Ws. 223, 242, 234 NW 372 (1931) ("Every
person is negligent when, without intending to do any wong, he
does such an act or omts to take such a precaution that under
the circunstances present he, as an ordinary prudent person,
ought reasonably to foresee that he wll thereby expose the
interests of another to an unreasonable risk of harm" (enphasis
added)) .
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158 A recent line of cases drives hone the point that even
when a defendant's alleged negligence is viewed as an oni ssion
Wsconsin's negligence standard requires a determnation of
whet her the defendant's conduct conported with the standard of
reasonable and ordinary care under the circunstances, rather
than a determ nati on whether the defendant had a duty under the
circunstances to perform an act that was omtted. The rel evant

decisions are Rockweit V. Senecal , 197 Ws. 2d 4009, 541

N.W2d 742 (1995), Gitzner v. Mchael R, 2000 W 68, 235

Ws. 2d 781, 611 N.W2d 906, and N chols v. Progressive Northern

| nsurance Co., 2008 W 20, 308 Ws. 2d 17, 746 N W2d 220.

These three cases show that the negligence standard in Wsconsin
applies to allegedly negligent omssions as it does to allegedly
negl i gent acts.

159 In Rockweit, defendant Ann Tynan spent the night at
t he sanme canpground as 18-nonth-old Anthony Rockweit, who was at
the canpground with his parents. The canpground had a comruna
fire pit. Tynan joined Anthony's famly around the fire pit but
ot herwi se had no connection to the fire or the pit. "Tynan did
not maintain the fire pit in any manner, nor provide any
necessary materials to fuel it at any time during her visit."?!?
Tynan's only connection to the fire pit was that she sat beside
it, socializing with other persons including Anthony's famly.

60 Three individuals rermained beside the fire pit when

the evening reached its end: Tynan, Anthony's father, and

anot her relative of Anthony. These three people went to bed

2 Rockweit, 197 Ws. 2d at 415.

10
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wi thout extinguishing the fire's snoldering enbers. Ant hony
|ater woke up and slid into the fire pit, sustaining serious
i njuries.

61 By a guardi an, Anthony sued numerous people, including
Tynan and the other two people who were around the fire pit at
the end of the evening. The jury found that Tynan was causally
negligent and assigned her liability for 3% of Anthony's
i njuries.

62 On appeal, Tynan argued that "she did not have a duty
to Anthony to extinguish the fire because Wsconsin | aw does not
impose a duty to assist or preserve a person from a risk of
injury or a hazardous situation created by another."?*?

163 The court of appeals classified Tynan's conduct as an
affirmative act, namely "negligent managenent or control of a

nl4

fire. It affirnmed the verdict agai nst Tynan on that basis.

64 This court agreed with Tynan that the case was "a case

"5t

of inaction. rejected the court of appeals' "suggestion

that by socializing around the fire pit that evening, Tynan
assurmed an affirmative obligation to extinguish the embers."*®

165 Nevertheless, this court also found "Tynan's argunent
that she cannot be held liable for Anthony's injuries because

W sconsin |aw does not inpose a duty upon her to act to be

13 1d. at 421.

14 4.

15 1 d.
16 1 d.

11
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without nerit."! The Rockweit court stated that "Tynan did owe
Anthony a comon law duty, the duty to exercise ordinary

care. "1

The court then turned its attention to the question
whet her Tynan breached that duty by failing to put out the

fire. t°

7 1d. at 423.

18 d.

Justice WIcox's Rockweit opinion is an opinion of all the
justices of this court insofar as it concludes that under
Wsconsin law Tynan owed a conmmon-law duty to everyone to
exercise ordinary care and rejects Tynan's argunent that she
could not be liable for Anthony's injuries because Wsconsin |aw
did not inpose a duty upon her to act. Justice Steinnetz's
concurring opinion (joined by Chief Justice Day) departed from
Justice WIlcox's opinion only insofar as Justice WIcox's
opi nion concluded that credible evidence supported the jury's

finding of negligence. Justice Steinnetz concluded that the
standard of due care was not violated. See Rockweit, 197
Ws. 2d at 433 (Steinmetz, J., concurring). Justice Steinnetz's

opinion refers to Justice WIcox's opinion as the mgjority
opinion. See id. M concurring opinion in Rockweit (joined by
Justice Bradley) addresses and discredits "the defendant's claim
that 'Wsconsin |aw does not inpose a duty upon one person to
actively assist or preserve a person from a risk of injury
created by another.'" Rockweit, 197 Ws. 2d at 429. \%%
concurring opinion also refers to Justice WIlcox's opinion as
the nmajority opinion. See Rockweit, 197 Ws. 2d at 430, 431
n.2, 432 (Abrahanson, J., concurring).

19 Rockweit, 197 Ws. 2d at 423.

This court sustained the jury's finding that Tynan had
breached her duty to exercise ordinary care and was negligent.
The court concluded that the jury's finding was supported by
credible evidence in the circuit court record. See Rockweit,
197 Ws. 2d at 424.

12
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66 In the Gitzner case, def endant Roger  Bubner's
girlfriend' s son, M chael, sexually abused the Gitzners
daughter while she was in Bubner's hone. Bubner allegedly knew
that M chael had a propensity to sexually abuse other children
Bubner also allegedly failed to warn the Gitzners about
M chael's propensity or to supervise Mchael while M chael was
with the Gitzners' daughter. The Giitzners filed a conplaint
agai nst Bubner claimng (1) negligent failure to warn the
Gitzners that Mchael had a propensity toward sexual abuse; and
(2) negligent failure to control M chael.?

167 The Gitzners' negligence clains were focused on
Bubner's failures to act rather than on Bubner's affirmative
actions. The | ead opinion acknowl edged that "[t]he Gitzners
claims against Bubner [were] based on Bubner's duty to take
certain affirmative actions—to warn [the Gitzners] about

M chael and to control M chael's behavior."?}

The Rockweit court went on to conclude on the basis of
public policy considerations that Tynan should not be liable to
Ant hony despite her causal negligence. See Rockweit, 197
Ws. 2d at 425-29. The court reasoned that Anthony's injuries
were wholly out of proportion to Tynan's culpability and were
too renote from Tynan's negligence. It also reasoned that there
woul d be no sensible stopping point if liability were inposed
upon soneone in Tynan's position.

"[E]ven when a duty of care exists and the other elenents
of negl i gence have been est abl i shed, public policy
considerations may preclude liability. However, W sconsin
courts address public policy concerns directly, rather than
asking whether the defendant owed a 'duty' to the particular
victim" Gitzner, 235 Ws. 2d 781, 4924 (Wlcox, J., lead
opi nion) (footnote omtted).

20 Gritzner, 235 Ws. 2d 781, Y2 (WIlcox, J., |ead opinion).

2L |d., 121 (WIlcox, J., lead opinion).
13
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168 Bubner "frane[d] his response to the Gitzners' clains
under the rules governing affirmative duties to act in the

"2 Bubner's approach

Restatenent (Second) of Torts .
apparently worked at the circuit court, which dismssed the
Gitzners' clainms on the ground that "Bubner had no |egal duty
to warn the Gitzners about Mchael's alleged propensities or to
control M chael's conduct."?®

169 This court, however, did not decide the case by
determ ni ng whether Bubner had a duty to perform the acts that
he allegedly had failed to perform The |ead opinion stated
that "the crucial question in evaluating the Gitzners' clains
is not whether Bubner had any 'duty' to take affirmative actions

but whether Bubner's alleged failure to take certain actions was

consistent with his duty to exercise a reasonable degree of

care."? Citing the lead opinion, the concurring/mjority
22&
2 |d., 13 (WIlcox, J., lead opinion).
4 1d., 125 (Wlcox, J., lead opinion).

14
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opinion simlarly stated that "[a] person is not using ordinary
care and is negligent if the person fails to do sonething that a
reasonabl e person would recognize as creating an unreasonable
risk of injury to another."?

170 The Gitzner court remanded the cause for a ful
factual resolution of the Gitzners' negligence clains.?® The
| ead opinion would have dismissed the Gitzners' failure-to-warn
claim but not on the ground that Bubner had no duty to warn the
Gitzners and was not negligent. The | ead opinion would have
dism ssed the failure-to-warn claim on the basis of public
pol i cy considerations. ?’

71 Justice Roggensack's concurrence cannot be reconciled

with Rockweit or Gritzner. The concurrence contends that when a

The Gitzner |ead opinion also explained that although this
court has considered and relied upon the provisions in the
Restatenent relating to affirmative duties to act, the court
"has not expressly adopted this framework." Gitzner, 235 Ws.
2d 781, Y22 (Wlcox, J., lead opinion). The |ead opinion stated
that "instead" of +the Restatenent provisions, "the general
framework governing the duty of care in Wsconsin negligence
actions is that: 'A person is negligent when [he or she] fails
to exercise ordinary care. Odinary care is the care which a
reasonabl e person would use in simlar circunstances. A person
is not using ordinary care and is negligent, if the person,
without intending to do harm does sonething (or fails to do
sonmething) that a reasonable person would recognize as creating
an unreasonable risk of injury or damage to a person or
property."" Gitzner, 235 Ws. 2d 781, 9122 (Wlcox, J., lead
opi nion) (quoting Ws JI—€ivil 1005; brackets in Gitzner).

% Fitzner, 235 Ws. 2d 781, 976 (Abrahanson, C.J.,
concurring/ majority).

26 |d., 1176, 86 (Abrahanmson, C.J., concurring/ mjority).
27 1d., 9128-44, 70 (Wlcox, J., |ead opinion).

15
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defendant's alleged negligence is viewed as an om ssion rather
than an act, the court nust determ ne whether the defendant had
a duty wunder the circunstances to perform the act that was
omtted. This court, however, did not decide Rockweit by
determ ni ng whet her Tynan had a duty to extinguish the canp fire
and did not decide Gitzner by determ ning whether Bubner had a
duty to warn the Gitzners or to control Mchael. The Rockweit
court found "Tynan's argunent that she cannot be held liable for
Ant hony's injuries because Wsconsin |aw does not inpose a duty
upon her to act to be without nerit."?® The Gitzner court
concl uded that "the crucial question in evaluating the
Gitzners' clainms is not whether Bubner had any 'duty' to take
affirmati ve actions but whether Bubner's alleged failure to take
certain actions was consistent with his duty to exercise a
reasonabl e degree of care."?

172 In Nchols, this <court affirmed the wvitality of

Rockweit and Gitzner. The Nichols court was confronted with a

deci sion of the court of appeals suggesting that in Hoida, Inc.

v. MI Mdstate Bank, 2006 W 69, 291 Ws. 2d 283, 717

N. W2d 17—a deci sion authored by Justice Roggensack—this court
had "overturned or backed away from' Rockweit and Gitzner.3°

The Nichols court nmade clear that "Hoida was not intended to

overturn prior case law' and that "Gitzner and Rockweit are

28 Rockweit, 197 Ws. 2d at 423.

2 Gitzner, 235 Ws. 2d 781, Y25 (Wlcox, J., lead
opi ni on).

30 Nichols, 308 Ws. 2d 17, 9Y34.

16
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still good law in Wsconsin."3® |t stated that "[n]othing in
Hoi da was intended to overrule or change the principles of |aw
expressed in Gitzner and Rockweit."3?

173 The N chols opinion confirned that the negligence
standard applied in Rockweit and Gitzner was correct. It
concluded that "in a negligence case, a defendant's conduct is
not examned in ternms of whether or not there is a duty to do a
specific act, but rather whether the conduct satisfied the duty
pl aced upon individuals to exercise that degree of care as would
be exercised by a reasonabl e person under the circunstances. "33
174 Justice Roggensack's concurrence is no nore consistent

with Nichols than it is wth Rockweit or Gitzner. The

concurrence relies in large part upon Justice Roggensack's Hoi da

decision to set forth an argunment about the negligence standard
that contradicts the analysis in Rockweit and Gitzner.3  Yet
Ni chols explicitly rejects the idea that Justice Roggensack's
Hoi da deci sion changed the [aw of negligence as it is explained
in the Rockweit and Gitzner decisions. Furthernore, N chols
concludes, in direct contradiction to Justice Roggensack's
concurrence, that in a negligence case, a defendant's conduct
should not be analyzed in terns of whether the defendant had a

duty to performa specific act.

L 1d., 9134, 47.
2 1d., 947.

%3 1d., 145 (quoting Gitzner, 235 Ws. 2d 781, Y24 (WI cox,
J., lead opinion)).

3 See Justice Roggensack's concurrence, 19101-102, 105, 108
(relying upon Hoida).
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175 The Ni chols case was decided just last year. Justice
Crooks's mmjority opinion was joined by Justice Roggensack, as

5 One wonders

wel | as by Justices Bradley, Prosser, and Ziegler.?
what could have happened in the course of one year to nake
Justice Roggensack suddenly doubt the w sdom of Justice Crooks's
careful discussion.

1]

176 The mjority opinion in the present case seeks
guidance from 8 7 the Restatenment (Third) of Torts: Liability
for Physical Harm (Proposed Final Draft No. 1, 2005).3% Justice
Roggensack' s concurrence does the sane.*’

177 Section 7(a) of the Restatenent (Third) of Torts
explains the circunstances under which a person is subject to

the general duty to exercise reasonable and ordinary care. It

provides in full as follows:

An actor ordinarily has a duty to exercise reasonable
care when the actor's conduct creates a risk of
physi cal harm

178 A related provision, § 37, "states the obverse" of
§ 7(a): In the absence of conduct creating a risk of physica

harm to another, an actor ordinary has no duty of care to

8

another. Section 37 provides in full as foll ows:

%® The concurring opinion, which | authored and which
Justice Butler joined, did not object to the majority opinion's
di scussion of Rockweit and Gitzner or its general discussion of
t he negligence standard in W sconsin.

% See mmjority op., 1719-20, 26.
87 Justice Roggensack's concurrence, 7114.

% Restatenment (Third) of Torts: Liability for Physical Harm
(Proposed Final Draft No. 1, 2005) &8 7 cnt. |, at 99.
18
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An actor whose conduct has not created a risk of
physi cal harm to another has no duty of care to the
other wunless a court determnes that one of the
affirmative duties provided in 88 38-44 is applicable.

179 Under the Restatenent (Third) approach, when the
defendant's conduct has created a risk of physical harm to
anot her, the defendant nust exercise reasonable and ordinary
care under the circunmstances, and the question of negligence is
whet her the defendant has exercised such care.? When the
defendant's conduct has not created a risk of physical harm to
another, the question of the defendant's negligence turns on
whet her the defendant was subject to (and breached) a nore
specific affirmative duty to act.

80 Justice Roggensack's concurrence apparently concludes
that under the Restatenment (Third), a person is required to
exerci se reasonable and ordinary care only when performng
affirmati ve acts. The concurrence states that "[s]ection 7's
di scussion of duty is limted to affirmative acts; it does not
address duty based on an alleged failure to act."* The
inplication seenms to be that the Restatenment (Third) supports

the concurring opinion's view that when a defendant's alleged

39 See Restatement (Third) of Torts: Liability for Physica
Harm 8§ 3, at 34 (Proposed Final Draft No. 1, 2005) ("A person
acts negligently if the person does not exercise reasonable care
under all the circunstances.").

40 See Justice Roggensack's concurrence, 114

The concurrence also relies upon the majority opinion's use
of 8 7 of the Restatement (Third) as evidence that the majority
opinion views the defendant's alleged negligence in the present
case as consisting of an affirmative act. See Justice
Roggensack' s concurrence, 1113-115.
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negligence is viewed as an onission rather than an act, the
inquiry should be whether the defendant had an affirmative duty
to act under the circunstances rather than whether the defendant
exerci sed reasonabl e and ordinary care under the circunstances.

81 The concurrence msinterprets the approach of 88 7 and
37 of the Restatenent (Third).

182 Section 7(a) of the Restatenent (Third) states that an
actor** is to exercise reasonable and ordinary care when the
actor's "conduct"” creates a risk of physical harm  The neaning
of the word "conduct"” is broad. A defendant's "conduct" 1is
l[imted neither to the defendant's affirmative acts nor to the
particul ar conduct constituting the focal point of a negligence
cl ai m agai nst the defendant.

83 This point is nade clear by Restatenent (Third) of
Torts 8 37 cnmt. c., which explains how a court may distinguish
between cases in which the defendant is to exercise reasonable
and ordinary care wunder 8 7(a) and <cases in which the
defendant's conduct nust be analyzed in terns of nore specific
affirmative duties to act under 88 38-44. The conmment states
that "[t]he proper question is not whether an actor's specific

failure to exercise reasonable care is an error of conmm ssion or

“ The word "actor" in § 7(a) should not be viewed as
l[imting 8 7(a) to persons who take affirmative acts. The
Rest at enent (Third) itself expl ai ns that it enploys a
"convention” of “"referring to the person whose actions or
conduct may be subject to tort liability as the "actor'[,]" even
when "the actor may not have engaged in any action or conduct
relevant to the harm that occurred.” Restatenment (Third) of
Torts: Liability for Physical Harm at 709 (Proposed Final Draft
No. 1, 2005).

20
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oni ssi on. Instead, it is whether the actor's entire conduct

"42  |In other words, the comment

created a risk of physical harm
explicitly recognizes that in light of a person's entire course
of conduct, the person may be subject to (and nay breach) the
general duty to exercise reasonable and ordinary care in his or
her om ssions as well as acts.

184 The same comrent provides specific exanples of cases
in which a defendant's alleged negligence my be viewed as an
om ssion yet the defendant's conduct nust be analyzed in terns
of whether the defendant exercised reasonable and ordinary care
under 8§ 7(a). The conmment states that "a failure to enploy an
autonobile's brakes or a failure to warn about a |atent danger
in one's product is not a case of nonfeasance governed by the
rules [in 88 38-44 relating to specific affirmative duties to
act], because in those cases the entirety of the actor's conduct
(driving an autonobile or selling a product) created a risk of
harm This is so even though the specific conduct alleged to be
a breach of the duty of reasonable care was itself an
om ssion. "%

185 My point here is not that Wsconsin's |aw of

negligence is consistent in all respects with the Restatenent

42 Restatement (Third) of Torts: Liability for Physical Harm
8§ 37 cm. ¢, at 711 (Proposed Final Draft No. 1, 2005).

431 d.
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(Third). It is not.* My point is rather that the Restatenent
(Third)'s approach does not turn on whether the defendant
engaged in an act or om ssion. The Restatement (Third) instead
recogni zes that whenever the entire course of a person's conduct
has created a risk of physical harm the person is negligent if—
—by act or omssion alike—the person fails to exercise

reasonabl e and ordi nary care.

4 The Reporters' Note to § 37 of the Restatement (Third),
cites the Rockweit decision for the proposition that Wsconsin
"does not enploy no-duty rules [but] nevertheless reaches the
sane result by enploying public policy to avoid liability for
those whose acts played no role in creating risk to another.”
Restatenent (Third) of Torts: Liability for Physical Harm § 37
at 719 (Reporters' Note) (Proposed Final Draft No. 1, 2005).

This court does not in the present case adopt any
provisions of the Restatenment (Third) of Torts: Liability for
Physi cal Harm (Proposed Final Draft No. 1, 2005). The ngjority
opinion explains that this court has "previously noted, wthout
finding it necessary to adopt, hel pful |anguage from sections in
the Restatenments where it provides further support for the
rationale for a holding.”™ Mijority op., 719 n.7.
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186 Justice Roggensack' s concurrence, di st i ngui shi ng
bet ween an act and an omission, is ostensibly offered "to assist
the readers of [this court's] opinions as they step into the
t hi cket of a negligence claimin Wsconsin[.]"* Fromny vantage
poi nt the concurrence unfortunately makes the thicket thicker.

187 For the reasons set forth, | wite separately.

4 Justice Roggensack's concurrence, 988.
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188 PATI ENCE DRAKE ROGGENSACK, J. (concurring). | concur
in the result reached by the nmgjority opinion in regard to both
cl ai rs nade. | wite only with regard to the negligence claim
in order to point out the difficulty in assessing duty, and the
scope of duty, under our negligence jurisprudence. Sonme of the
difficulty is caused in part by our failing to be precise in our
reasoni ng when a claim of negligence arises from an allegation
of a failure to act, as distinguished from a claim asserting
that the act in question was negligently perforned. Thi s
difficulty is enhanced when the <claim nade <could be
characterized as either a failure to act or as an act
negligently performed, depending on the |lens that the author of
the opinion applies. And sonme of the difficulty occurs because
our jurisprudence in this area continues to devel op. Because
the majority opinion does not address duty, and because | hope
to assist the readers of our opinions as they step into the
thicket of a negligence claimin Wsconsin, | wite separately
and respectfully concur in the majority opinion.

. BACKGROUND

89 The context in which this negligence claim arose is
carefully and correctly narrated in the mjority opinion.?
Summarily stated, Kenneth J. Behrendt (Behrendt) alleges that
Silvan Industries, Inc. (Silvan) was causally negligent for the
injuries he sustained when a tank that he alleged had been
manufactured at Silvan ten years earlier exploded. The tank was

manufactured by Silvan enployees as a "side job, i.e., a

! Majority op., T75-7.
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personal job, for the enployees' personal use. At the tine of
its manufacture, Silvan had a policy that side jobs were
permtted, but enployees were not permtted to manufacture
pressure vessels. In conpliance with that policy, the tank that
was manufactured at Silvan had holes cut in it before it left
Silvan and was unusabl e as a pressure vessel at that tinmne.

190 At sone |later date, the holes in the tank were plugged
by a third party who was unaffiliated with Silvan, and a fixture
was added so that the tank could be subjected to air
pressuri zati on. It was while the tank was pressurized that it
expl oded, injuring Behrendt.

191 Behrendt clainmed that Silvan was negligent in

"distributing” the tank; in failing to issue proper and
adequate warnings and instructions concerning the use" of the
tank; and "in the manner in which it designed, manufactured
[and] assenbled" the tank.? In his brief, Behrendt argues nore
generally, alleging that Silvan was negligent because it
permtted side jobs where defective or dangerous itens could be
made.

192 The court of appeals affirned the dismssal of
Behrendt's negligence claimagainst Silvan. The court concl uded
that Silvan had no duty to Behrendt because his injuries, which

arose from nodification of the tank, were not foreseeable by

Silvan.? The majority opinion affirms the dismssal of the

2 Amended Conpl ai nt, 920.

3 Behrendt v. @ulf Underwriters Ins. Co., No. 2006AP2910,
unpublished slip op., 5 (Ws. C. App. Feb. 26, 2008).
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negli gence claim because it concludes that Silvan's duty of
ordinary care under the circunstances, with regard to its policy
of permitting side jobs, was not breached.* The majority opinion
does not opine on the scope of Silvan's duty wunder the
ci rcunst ances present ed.
1. DI SCUSSI ON

A St andard of Review

193 Because the facts relating to the manufacture of the
tank are undi sputed, whether Silvan had a duty and the scope of
that duty are questions of |aw, which we decide independently.

Rolph v. EBI Cos., 159 Ws. 2d 518, 528, 464 N W2d 667 (1991)

(citing Fitzgerald v. Ludwig, 41 Ws. 2d 635, 639, 165 N W2d

158 (1969)).
B. Ceneral Principles

194 A plaintiff seeking to recover on a claim of
negl i gence nust prove four elenents: "(1) the existence of a
duty of care on the part of the defendant, (2) a breach of that
duty of care, (3) a causal connection between the defendant's
breach of the duty of care and the plaintiff's injury, and (4)

actual loss or damage resulting from the injury.” Gitzner v.

M chael R, 2000 W 68, 919, 235 Ws. 2d 781, 611 N WwW2d 906

(citing MIller v. WAl-Mart Stores, Inc., 219 Ws. 2d 250, 260,

580 N.W2d 233 (1998)); Rockweit v. Senecal, 197 Ws. 2d 409,

“ Majority op., Y4.
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419, 541 N.W2d 742 (1995)° (citing Coffey v. Gty of M| waukee,

74 Ws. 2d 526, 531, 247 N.W2d 132 (1976)).
195 1In analyzing any negligence claim it is necessary to
remenber that "[d]juty is still an inportant factor in

determ ning whether an act is negligent.” A E. Inv. Corp. v.

Link Builders, Inc., 62 Ws. 2d 479, 484, 214 N.W2d 764 (1974)

(emphasi s added). The concept that duty remains an el enment of a
negligence claim is in danger of being obscured when we
oversinplify duty, based on the assertion that this court has

adopted the mnority view in Palsgraf v. Long Island R Co., 162

NNE 99 (NY. 1928). See, e.g., Hoida, Inc. v. M Mdstate

Bank, 2006 W 69, 964, 291 Ws. 2d 283, 717 N.W2d 17 (Bradley,
J., dissenting).

196 Qur adoption of the mnority view in Palsgraf
sonetimes applies under the facts presented and sonetines it is
a red herring that clouds the negligence analysis. In this
regard, it is helpful to exam ne what the dissent in Pal sgraf

did not conclude, as well as what it did concl ude. First, the

® Rockweit v. Senecal, 197 Ws. 2d 409, 541 N.W2d 742
(1995), contains no majority opinion in regard to proof of the
el enents of Rockweit's negligence claim The majority opinion
witten by Justice WIcox, joined by Justices Bablitch and
Geske, concluded that there was a duty, but it did not affirm
the jury finding of causation. Id. at 424-25. I nstead, the
maj ority opinion assuned causation and precluded liability based
on public policy. Id. Then Justice Abrahanson's concurrence,
joined by Justice Bradley, "address[ed] the defendant's claim
that 'Wsconsin |aw does not inpose a duty upon one person to
actively assist or preserve a person from a risk of injury
created by another.'" Id. at 429. Justice Steinnetz's
concurrence, joined by then Chief Justice Day, agreed with the
majority opinion's public policy analysis, but also concluded
there had been no breach. 1d. at 433.

4
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mnority view in Palsgraf did not elimnate the elenment of duty

from a negligence claim As Chief Justice Heffernan expl ai ned
while asserting that the court had "expressly adopted the
Pal sgraf mnority rationale,” we examne duty when we are
determ ning whether an act is negligent. AE Inv., 62 Ws. 2d
at 483-84. It is only after "an act has been found to be
negligent, [that] we no longer ook to see if there was a duty
to the one who was in fact injured.” Id. at 484 (quoting

Schilling v. Stockel, 26 Ws. 2d 525, 531, 133 N W2d 335

(1965)). Second, the dissent in Palsgraf did address the flow

of the duty of ordinary care to others when a negligent act
occurred. Palsgraf, 162 N.E. at 102 (Andrews, J., dissenting).
197 The mnority rationale of Palsgraf never concludes or
inplies that duty is no |onger an elenent of a negligence claim
To expl ain: Pal sgraf arose from an affirmative act that was
negligently performed, from which negligence Palsgraf clained
injury. In Pal sgraf, two nmen were attenpting to board a train
that was in notion. Id. at 99. An enpl oyee of the railroad
pushed one of the nmen from behind in order to assist him onto

the train, and in so doing he caused the man to drop the package

he was carrying. Id. The package fell onto the rails and
expl oded. 1d. The shock of the explosion caused the scales on
the railway platformto fall and to strike Palsgraf. Id.

198 Pal sgraf sued, and the dissenting opinion in that New
York case took issue with the denial of her claim Id. at 102

(Andrews, J., dissenting). The dissent set the issue consistent

with the description of duty in A E. Investnent when it said:
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The result we shall reach depends upon our theory as
to the nature of negligence. Is it a relative
concept —the breach of sonme duty owng to a particul ar
person or to particular persons? O, where there is
an act which unreasonably threatens the safety of
others, is the doer Iliable for all its proximte
consequences, even where they result in injury to one
who would generally be thought to be outside the
radi us of danger?

Id. The focus of Palsgraf's dissent, as quoted above, and the
focus of this court's use of Palsgraf, as explained in AE.
| nvestnent, is on the range of persons to whom a negligent actor
may be liable, after a negligent act has been found. A E. Inv.,
62 Ws. 2d at 484 (concluding that "[o]nce negligence is
establ i shed, the defendant is liable for unf or eseeabl e
consequences as well as foreseeable ones[, and] he is liable to
unf oreseeable plaintiffs").

199 The Pal sgraf decision arose from an affirmative act
negligently undertaken and the question presented was whether
Pal sgraf's damages were "so connected with the negligence that
the latter may be said to be the proxi mte cause of the former."
Pal sgraf, 162 N E at 103 (Andrews, J., dissenting). St at ed
otherwi se, Palsgraf's dissent parsed to whom liability flows
from a negligent act affirmatively undertaken. One could
characterize the Pal sgraf dissent's position as to whom a duty
of ordinary care was owed when the negligent act occurred.

1100 Hoida, by contrast wth Palsgraf, turned on whether
the lender's failure to take certain actions was negligent by
om ssi on. Hoida, 291 Ws. 2d 283, f{17. Therefore, Hoida
addressed whether the first element of a negligence claim duty,

had been all eged. Stated otherw se, the question presented was
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whether M&I's duty of ordinary care under the circunstances
required M& to take the actions that Hoida clainmed M& had a
duty to undertake. 1d. In Palsgraf, there was no question that

the railroad enployee acted and that his act of pushing the

passenger onto the noving train was negligent. Pal sgraf, 162
N.E. at 105 (Andrews, J., dissenting). The mnority view in
Pal sgraf was concerned with how far liability for the negligent
act flowed, not with whether there was negligence. 1d. at 103.

7101 Wiile examning what acts the bank in Hoida was

required to take, we explained that "one has a duty to exercise
ordinary care under the circunstances." Hoida, 291 Ws. 2d 283,
130 (citing Gitzner, 235 Ws. 2d 781, 120). W noted that what
acts are required when one exercises ordinary care wll depend
upon the circunstances under which the clainmed duty to act

ari ses. Id., 732 (citing Hatleberg v. Norwest Bank Ws., 2005

W 109, 91118-20, 283 Ws. 2d 234, 700 N.wW2d 15).

102 In Hatleberg, we also exam ned what acts a bank was
required to take pursuant to its duty to exercise ordinary care
under the circunstances. Hat | eberg, 283 Ws. 2d 234, f{3. W
concluded that the bank was not negligent because it had no duty
under the circunstances to review the trust docunent to ensure

that it would effectively avoid taxes. | d. Hat | eberg, |ike

Hoi da, involved an elenent of the claim of negligence, duty,
whi ch el ement was based on an alleged failure to act. Hatleberg
did not involve an affirmative act that was negligently

performed, as Pal sgraf did.
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103 In Bauneister v. Heritage Mitual Insurance Co., 2004

W 148, 277 Ws. 2d 21, 690 N.W2d 1, we exam ned whether
certain acts were required in order to satisfy an architect's
duty of ordinary care under the circunstances when the claim of
negligence was based on a failure to act. Id., f18.

Baunei ster's conclusion turned on whether the architect's duty

of ordinary care under the circunstances required him to take

certain actions. Id. In so doing, Bauneister exam ned the duty
el enent of a negligence claim | d. It did not examine a
negligently performed act and determine whether liability to

Baunei ster should flow fromthat act, as the dissent in Pal sgraf
did. |Id.

1104 W do not always address duty when a negligence claim
is under review. For exanple, on nunmerous occasions we have
chosen to assume that all four elenments of a negligence claim
are present, but neverthel ess have precluded liability based on

public policy factors. N chols v. Progressive N. Ins. Co., 2008

W 20, 113, 19, 308 Ws. 2d 17, 746 N.W2d 220 (concluding that
even if the court assuned that the N esens had a duty to
supervise the juveniles on their property, the N chols' claim

was denied on public policy grounds); Smaxwell v. Bayard, 2004

W 101, 9139, 274 Ws. 2d 278, 682 N.W2d 923 (concluding that on
public policy grounds comon |aw negligence clains against a
| andl ord or a |andowner based on injury caused by a dog are
limted to situations where the landlord or |andowner is also
the owner or keeper of the dog). However, a preclusion of

liability is not a preclusion of negligence because "negligence
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and liability are distinct concepts.” N chols, 308 Ws. 2d 17,
119 (citing Hoida, 291 Ws. 2d 283, 25).

1105 To summari ze, when the negligence claimis based on a
failure to act, the claimis, in the first instance, focused on
whet her the omi ssion was negligent. Stated otherw se, the focus
in a failure to act case is, at least initially, on exam ning
the duty elenment of a negligence claimto determ ne the scope of
that alleged duty under the circunstances. Hoi da, 291 Ws. 2d
283, 132; Hatleberg, 283 Ws. 2d 234, 193; Bauneister, 277

Ws. 2d 21, f918.

106 If it is determned that the duty of ordinary care
under the circunstances presented did not include taking the
action which was omtted, that is the end of the analysis
because one of the elenments of negligence will not have been
proven. Gitzner, 235 Ws. 2d 781, f19; A E. Inv., 62 Ws. 2d
at 484. Therefore, the initial determnations in failure to act
cases do not conme within the rubric of Palsgraf's dissent, where
a negligent act had already occurred and the dissent parsed the
effect of that negligent act on Palsgraf's claim of damages.
Pal sgraf, 162 N.E. at 105 (Andrews, J., dissenting).

1107 Stated otherw se, what Palsgraf provided, and what
this court has adopted, is that when a negligent act has
occurred, the actor generally is liable to all who are injured
by it. 1In evaluating that liability, we do not consider whether
the actor had an individualized duty to each injured person.

Pal sgraf, 162 N. E. at 103.
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7108 A careful reading of the above cases, and many others
that arise in the context of common |aw negligence, shows that
the term "duty” has been used in two ways: (1) identifying duty
as an element of a comon law negligence claim and (2)
identifying duty by describing an obligation to an injured
person. Wen the negligence claimis based on a failure to act,
the initial focus will be on the first use of duty. Hoida, 291
Ws. 2d 283, ¢{51. Wen the negligence claim arises from an
affirmative act clained to be negligently undertaken, the second
use of duty may be the central focus of our analysis. Pfeifer

v. Standard Gateway Theater, Inc., 262 Ws. 229, 235-36, 55

N.W2d 29 (1952) (concluding that in Wsconsin a negligent
actor's liability is not limted to the probable consequences of
his act). However, our opinions have not always been precise in
our descriptions of duty and the scope of duty under the
ci rcunst ances presented, thereby causing sonme confusion for the

r eader. ®

® The discussion of duty is rarely sinple. For exanple, it
can be affected by the relationship between the alleged
tortfeasor and the party claimng injury. See, e.g., Gitzner
v. Mchael R, 2000 W 68, 1Y52-56, 235 Ws. 2d 781, 611 N W2d
906 (concluding that Bubner had a duty to take affirnmative acts
to protect the child because he stood in loco parentis wth
regard to the injured child and because he voluntarily undertook
a duty to protect her). O, duty may be affected by the |aw
underlying the obligation that is clainmed to have been breached.
See, e.qg., Beloit Liquidating Trust v. Gade, 2004 W 39, 12,
270 Ws. 2d 356, 677 N.W2d 298 (concluding that in the context
of a clained breach of fiduciary duty, an intentional tort,
corporation officers and directors owed only the duty of
ordinary care to corporate creditors unless the corporation was
bot h insol vent and no | onger a going concern).

10
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1109 Chief Justice Abrahamson takes the unusual tact of
attacking a concurring opinion in her ongoing mssion of
attenpting to elimnate the elenment of duty from conmmon |aw
negligence clains in Wsconsin.’ In so doing, she only
strengthens the black letter law that a negligence claim in
W sconsin has duty as an elenent. Nichols, 308 Ws. 2d 17, 911
Hoida, 291 Ws. 2d 283, 9117; Gitzner, 235 Ws. 2d 781, 119
Rockweit, 197 Ws. 2d at 418.

1110 Contrary to the lanment of Chief Justice Abrahanson,
Rockweit and Nichols are consistent with ny discussion above.
Rockweit exam ned whether a duty existed, and explained that
“"[a]l though individuals generally owe a duty of ordinary care to
all persons, we recognize that |limtations do exist with respect
to the inposition of a legal duty in some cases.” Rockweit, 197
Ws. 2d at 421. In Nchols, we affirmed that in Wsconsin
liability has been precluded under a negligence theory of
recovery "based on the absence of a duty,” although we have nore
frequently limted liability based on public policy concerns.
Ni chols, 308 Ws. 2d 17, f47.

1111 Brown v. Dibbell, 227 Ws. 2d 28, 595 N w2d 358

(1999), i's interesting to conpare wth Chief Justice

Abr ahamson's concurrence herein because she authored Brown.

Brown arose in an informed consent context. ld. at 33. The
physi ci an, who Brown contended had provided insufficient
information, defended in part by asserting that Brown, as the

patient, had a duty to ascertain the conpleteness of the

’ Chi ef Justice Abrahanmson's concurrence, Y750-53.

11
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informati on the physician provided. 1d. at 47. The court found
no such duty existed. "A patient's duty to exercise ordinary
care generally does not enconpass a duty to ascertain the truth
or the conpleteness of the information presented by a doctor.™
Id. at 51. The reasoning in Brown is simlar to nmy conclusion
that when a claim is based on a failure to act, we begin by
exam ning whether there was a duty to undertake the acts that
were alleged to have been wongfully omtted. Duty remains a
hi ghly nuanced el ement of negligence; it has not been gobbled up
by the dissenting opinion in Pal sgraf.
C. Behrendt's Negligence Caim

112 The negligence claim Behrendt pled can be viewed as
being based both on an affirmative act negligently undertaken
and on a failure to act. For exanple, Behrendt alleged that
Silvan was negligent in the manner in which the tank was
manufactured and in failing to issue proper warnings and
instructions.® Presunmably, the claim of negligent manufacturing
arises from the allegation that the tank was manufactured as a
side job under Silvan's policy that permtted side jobs. Thi s

contention is based on the inplicit allegation that Silvan's

8 Arended Conplaint, 920. Behrendt does not continue his
failure to warn allegation before us. Per haps Behrendt has
dropped this allegation because the tank could not have been
used as a pressure vessel when it left Silvan. See Schreiner v.
Weser Concrete Prods., Inc., 2006 W App 138, 915, 294 Ws. 2d
832, 720 N.W2d 525 (concluding that the plastic sheeting was
not defective, thereby requiring no warning, even though it nay
have been used in an inproper way). However, regardless of the
reason, | do not address this claim because Behrendt did not
brief or argue it to us. Truttschel v. Martin, 208 Ws. 2d 361,
369, 560 N.W2d 315 (Ct. App. 1997).

12
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creation of a policy that permtted side jobs was an affirmative
act negligently undertaken.

1113 The nmjority opinion focuses on the allegation that
the tank was negligently manufactured because of Silvan's policy
that pernmitted side jobs.® Therefore, the majority opinion is
analyzing an affirmative act, i.e., the creation of the policy
permtting side jobs.

1114 That the majority opinion's focus is on an affirmtive

act is shown by its decision to enploy Section 7 of the Third

Rest at ement of Torts as the framework for much  of its
di scussi on. ° Section 7 of that Restatenent addresses the
el enent of duty for negligence clains. It provides: "An actor

ordinarily has a duty to exercise reasonable care when the
actor's conduct creates a risk of physical harm"” Rest at enent
(Third) of Torts: Liability for Physical Harm 8§ 7(a) (Proposed
Final Draft No. 1, 2005). Section 7's discussion of duty is
limted to affirmative acts; it does not address the elenment of
duty based on an alleged failure to act. As the Restatenent

expl ai ns:

Rel ationship with affirmative duties to act. The
general duty rule <contained in this Section is
conditioned on the actor's having engaged in conduct

°® Mpjority op., T24.
Y 1d., 1119-20, 26.
13
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that creates a risk of physical harm Section 374
states the obverse of this rule: In the absence of
conduct creating a risk of harm to others, an actor
ordinarily has no duty of care to another.

Restatenent (Third) of Torts 8 7 cnt. | (Proposed Final Draft
No. 1, 2005). Accordi ngly, because of the manner in which the
maj ority opinion has shaped its discussion, | conclude that it
presunes an affirmative act based on Silvan's policy of
permtting side jobs.

115 It is inmportant for the reader to be aware of whether
the claim analyzed is one of an affirmative act negligently
undertaken or an alleged failure to act, in order to fully
understand the decision. Here, it is an affirmative act, the
creation of Silvan's policy permtting side jobs, that was
alleged to be negligently wundertaken. Behrendt has not
presented to us a negligence claim based on an alleged failure
to act.

1116 Even though the mmjority opinion enploys 8 7's
di scussion of duty as a framework, it focuses its discussion of

liability on the second elenent of a negligence claim breach. '?

1 Restatenment (Third) of Torts: Liability for Physical
Harm 8 37 (Proposed Final Draft No. 1, 2005) provides: " An
actor whose conduct has not created a risk of physical harm to
another has no duty of <care to the other wunless a court
determ nes that one of the affirmative duties provided in 88 38-
44 is applicable." See § 38 (duty inposed by statute); § 39
(duty based on prior conduct); 8 40 (duty due to special
relationship with the victim; 8 41 (duty due to special
relationship with persons posing risks of harm to others);
88 42-43 (duty due to voluntary undert aki ngs).

12 Mpjority op., 743.
14
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It concludes that Silvan was not negligent because it did not
breach its duty of ordinary care under the circunstance. !

1117 Wth regard to Silvan's creation of its side job
policy, | agree that Silvan did not breach its duty of ordinary
care under the circunstances. Silvan acted affirnmatively when
it created the side job policy. Accordingly, Silvan's policy

must have evidenced the exercise of reasonable care, Johnson v.

Sei pel, 152 Ws. 2d 636, 644, 449 N W2d 66 (C. App. 1989),
which we have also characterized as ordinary care under the

ci rcunst ances, Totsky v. Riteway Bus Service, Inc., 2000 W 29,

157, 233 Ws. 2d 371, 607 N.W2d 637.

118 It is undisputed that Silvan's policy precluded the
manuf acturing of pressure vessels as side jobs. | conclude that
the policy forbidding the manufacture of pressure vessels was
reasonabl e, and Behrendt does not contend that Silvan's
preclusion of the manufacturing of pressure vessels as a side
job was unreasonable or that it violated Silvan's duty of
ordinary care under the circunstances. Furthernore, Silvan's
policy was followed on this side job because holes were cut into
the tank so that it could not have been used as a pressure
vessel when it left Silvan's control. Therefore, Silvan did not
breach its duty to exercise ordinary care under t he
ci rcumst ances.

1119 Furthernore, the tank that left Silvan did not cause
Behrendt's injuries. It was the actions of third parties

unaffiliated with Silvan that created the tank to which air

13 4.

15
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pressure could be applied, which tank caused Behrendt's
i njuries.
I11. CONCLUSI ON

1120 In conclusion, the negligence claimthat was argued to
us is based on the allegation of an affirmative act negligently
undert aken. It is not based on an alleged failure to act.
Therefore, the majority's analysis relying on the determ nation
of breach, rather than duty, is appropriate in this instance.

121 Accordingly, | respectfully concur in the majority
opi ni on.

122 I am authorized to state that Justices ANNETTE
KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join this concurrence.

16



No. 2006AP2910. pdr



	Text2
	Text10
	Text11
	CaseNumber
	AddtlCap
	Backspace

		2014-09-15T18:08:56-0500
	CCAP




